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Have you ever tried to bring up a sensitive topic 
with someone who simply did not want to talk 
about it? You feel like you have to force a con-
versation on someone because you really think 
he or she needs to know something important, 
but it seems impossible. The person is unhappy 
about it and you are uncomfortable and the 
whole thing ends up being an argument or cre-
ating a scene. Almost everyone has been in that 
situation once or twice, and almost everyone 
wishes they knew a better way to deal with it. 

Talking to your parents about diffi cult top-
ics has an extra dimension of diffi culty simply 
because they are your parents. Most of us were 
raised to respect our parents and not to ques-
tion their judgment about how they live their 
lives. It can be a lot easier for a parent to shut 
down an unwanted conversation than it is for 

other people, just by drawing on authority as 
your mother or father. 

In addition, most of us have trouble making 
the shift from having our parents look after us to 
having us look after our parents. We are so used 
to thinking of them as being competent indi-
viduals that it is diffi cult to accept that they may 
need our help. This can make many people reluc-
tant to speak up on sensitive topics, and we may 
wait too long to take on the role of protector.

Have you ever tried to tell your aging par-
ents that you think they might be losing their 
mental faculties and that legal steps should be 
taken to let someone take over? That is an un-
pleasant conversation that many people dread, 
as it rarely goes well. Then there is the talk in 
which you try to convince your aging parents 

Introduction
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members. Most likely, the parent you are con-
cerned about does not have a will, an enduring 
power of attorney, or a health-care directive in 
place. You want your parent to get these docu-
ments in place before it is too late.

Even if your parents are completely healthy 
and are showing no signs yet of failing mental 
capacity or physical frailty, you may rightly 
want them to get on with their planning while 
they are mentally healthy. The topics covered 
in this book apply equally to elderly individu-
als who still have their complete mental and 
physical health.

Maybe you are thinking about how to bring 
up the subject of planning with your parents, 
or you have already brought it up and did not 
get the reaction you hoped for. Perhaps they 
were reluctant to do any planning, or even 
worse, they saw your involvement as interfer-
ence and resent you for it.

Now what? How do you start a constructive 
conversation on such a potentially upsetting 
subject? Who should be involved? What is the 
process going to be like? How do you get things 
going without causing any family disharmony 
or upsetting anyone? Can it possibly be done 
without tears or shouting? What can you rea-
sonably expect to achieve? Is it really possible 
to take all of this emotion and talking and form 
it into a legal plan of action that will be in place 
when you need it?

In this book we will explore all of these 
questions, and more. You will learn more about 
why people are reluctant to plan, so that you 
can understand and deal with objections to 
planning. You will read about some specifi c 
conversation starters for bringing up a touchy 
legal subject with your parents or with the 

that they need to make wills. Again, this topic 
is near the top of the list of what everyone 
wants to avoid.

What about holding a family meeting? It is 
a great idea in principle but most families have 
never had one. They might feel awkward trying 
to hold one. Just the idea of having this kind 
of meeting raises a fl urry of questions for most 
people, such as who should go to the family 
meeting? Who should run the meeting? What 
should be talked about in the meeting? The 
biggest question of all is how do you turn the 
results of a family meeting into a legally effec-
tive estate plan?

How do you have this conversation with 
your parents? How do you get the whole fam-
ily to talk about what needs to be done for your 
mom and dad? How do you make sure that all of 
the talking is worthwhile and results in a proper, 
legally documented, sensible estate plan?

Knowing that the topic is essential does not 
necessarily make it any easier to bring up. 

This book will explore how and when to 
raise these topics in a constructive way and 
bring about a successful discussion. The goal is 
to clarify and understand your parents’ or your 
family’s goals and document them in a legally 
effective way. Whether you just want to talk 
to your parents or you want to hold a full fam-
ily conference, you will fi nd ideas in this book 
about how to handle it in a way that will result 
in the right legal solution being put into place.

If you are reading this book, you may have 
a parent or other relative who is ill, in need of 
surgery, contemplating a move to long-term 
care, or showing the early signs of mental dete-
rioration. In other words, your parent is begin-
ning to need help from you and other family 
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Chapter 8 will show you how to prepare 
an agenda. Chapters 8, 9, and 10 will help you 
run your meeting successfully and smoothly. 
Chapter 11 will help you with the matters that 
have to be taken care of after the discussions 
have taken place.

If you are using professional advisors such 
as lawyers and accountants, you will fi nd that 
this book gives you plenty of practical tips and 
ideas about making the most of the informa-
tion you are receiving from those advisors. It 
will bring up topics that interest you and that 
you will want to explore further with your pro-
fessional advisors. It will also give you ideas 
on how and when to involve your lawyer or 
accountant. 

This book will also talk about the human side 
of making legal arrangements; it explores the 
fears and superstitions that hinder estate plan-
ning and gives you ideas for dealing with them. 
It will help you remember that though legal 
questions are being raised, there are real people 
with real fears and feelings involved at every 
stage. This book will be a useful supplement to 
the advice you are getting from other sources.

This book also comes with a CD that in-
cludes forms that you can use to gather your 
thoughts about the various legal solutions 
offered so that you can put what you have 
learned to work. It takes a practical, hands-on 
approach that is designed to help you get mov-
ing, get your parents and family moving, and 
reach your estate-planning goals.

Documents that have more or less the same 
legal effect have different names in different 
geographic locations. This is because laws hav-
ing to do with wills, probate, and incapacity are 

entire extended family. You will see how fam-
ily meetings are held and will learn to design 
an agenda for your own meeting. You will 
learn more about who should be included and 
excluded. You will also learn more about some 
of the specifi c situations and questions that 
cause problems for family estate planning as 
well as ideas for dealing with them.

There are two different situations ad-
dressed throughout the chapters of this book. 
One is the case in which you want to speak 
only to your parents and there is nobody else in 
the family who will be involved in the process. 
This is where many readers will see a familiar 
scenario. Chapter 4 talks specifi cally about hav-
ing a conversation with parents, though the 
information in all chapters will be useful to 
help you prepare for, conduct, and follow up on 
your discussion.

The second situation is that in which an 
entire family is going to sit down together 
to decide what needs to be done. This might 
be to talk about a parent’s failing health and 
what the family should do about it. The family 
might sit down to talk together where there 
is a family business, farm, or cottage to deal 
with. Sometimes families like to do communal 
planning not because of a business or cottage, 
but because they want to ensure that family 
wealth is preserved or distributed fairly. Some-
times a family meeting is held simply because 
having such a meeting will ensure that every-
one knows what is happening and individual 
family members will have the chance to be 
involved in decision making. Quite often the 
parents want a family meeting just because 
they want to know what everyone thinks of 
their plans. 



xiv   Estate planning through family meetings

Health-Care Directive is also known as the 
following:

 • Advance Directive

 • Advance Health-Care Directive

 • Durable Power of Attorney for Health Care

 • Health-Care Proxy

 • Living Will

 • Patient Advocate Designation

 • Personal-Care Power of Attorney

 • Personal Directive

 • Power of Attorney for Personal Care

almost all made at the local level, as opposed to 
the federal level. In this book we use the terms 
“Enduring Power of Attorney” and “Health-
Care Directive” but those documents are known 
by other names as well, as the following two 
lists will show. These lists should help you re-
late the information you see in this book to the 
information you hear or read about locally from 
lawyers, accountants, in magazines, or other 
sources.

Enduring Power of Attorney is also known 
as the following:

 • Continuing Power of Attorney 

 • Durable Power of Attorney

 • Lasting Power of Attorney

 • Mandate Given in Anticipation of 
Incapacity

 • Power of Attorney for Property

Note that in this book, the word “attorney” 
does not refer to a lawyer.
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It is not really surprising that people do not 
want to talk about making their wills. Plan-
ning a will forces people to think about their 
own mortality. We all know that one day we 
will pass away, but most people do not want 
to think about that if they can help it. The re-
luctance to talk about it only increases when 
someone is terminally ill or critically injured, 
because the possibility of losing a loved one is 
uncomfortably close. 

Talking about planning for possible men-
tal incapacity is even harder. The fact is, our 
population is aging. The baby boomer genera-
tion is nearing retirement age. The parents of 
the boomers are now elderly. People live longer 
now than they ever have, thanks to medical 
and technological advancements. Living lon-
ger, though, does not necessarily mean living 
your whole life with full mental and physical 

abilities intact. This is where the planning be-
comes important and the topic becomes touchy. 

The knowledge that one day a parent could 
have to live with mental or physical impair-
ment leaves many of us in a diffi cult situation 
in which we know we should take action, and 
we are willing to take action, but we are not 
sure how to do what we need to do. Many 
people have brought up subjects like moving 
a parent to a long-term care facility, helping 
out with banking, or making wills with sincere 
concern for an aging relative, only to fi nd that 
their concern is unwelcome. The parents do not 
always want to do any planning, or even talk 
about it. The well-intentioned person is shut 
down, no help is accepted by the parents, and 
to top it all off, now there is resentment or ten-
sion between family members.

Addressing 
Diffi cult Topics
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With this in mind, you may have come to 
the realization that your parents or other aging 
relatives need do some planning while they are 
still healthy. Or, it might have become pain-
fully obvious to you that a parent is struggling 
with the onset of physical illness or mental 
lapses due to the process of aging. With their 
best interests at heart, you may ask your par-
ents whether the necessary documents have 
been done. If you have asked this question, you 
may have discovered that your parents have 
no legal paperwork or inadequate paperwork 
in place. Most people fail to prepare the legal 
documents they need. With the onset of illness 
or dementia, the time for preparation of docu-
ments is running out.

1. Troublesome Topics That Need 
to Be Discussed

Everyone is different so there is no way to pre-
dict every subject that is going to upset every 
person. However, there are some specifi c topics 
that are almost always hard to talk about and 
which are of special interest to aging parents 
and their families. These topics are mental ca-
pacity, money, and will planning. Each of these 
can be problematic for a family, sometimes ex-
tremely so, but fi nding the right legal solution 
will resolve those problems to a large extent. 

Finding the right legal solution does not 
necessarily involve putting sweeping changes 
into place immediately; it means understand-
ing the problem and having a plan in place to 
deal with it when the need arises. It means 
knowing in advance who is ready and willing 
to take on responsibilities for other people. It 
means having the right paperwork in place so 
that when medical or fi nancial crises occur, 
they are not made worse by delays, challenges, 
or requests for clarifi cation.

The topics mentioned in this section — 
mental incapacity, money and insurance, and 
will planning — will be the main focus of 
this book. They are the subjects that will be 
referred to in later chapters, which talk about 
holding a conversation with your parents or a 
meeting with your family. You will notice that 
although these topics are listed separately here, 
in real life they overlap and blend together. 
This means that the legal solutions to deal with 
them may also overlap.

1.1 Mental incapacity
Mental capacity is the ability to make reason-
able decisions. What is considered “reasonable” 
can be open to interpretation, but most people 
would consider a decision reasonable if it takes 
into account all relevant factors known to the 
decision maker, and takes into account the pos-
sible consequences of the decision. 

For example, most of us would consider 
giving a cash donation to a charity a reasonable 
decision, but not if the donation was so large 
that it left the giver no money to pay for rent or 
food. A person who did not realize that giving 
his or her money away would cause fi nancial 
hardship for himself or herself would probably 
lack mental capacity, particularly if this inabil-
ity to manage money was a long-term pattern.

A decision is not considered reasonable if it 
is forced on a person by way of verbal threat or 
physical intimidation. It is not reasonable if it 
needlessly harms the person or his or her fam-
ily members who are dependent on him or her.

A decision does not have to be popular to 
be reasonable, which is an important point 
when it comes to mental capacity. Every one of 
us has at some time made a fi nancial decision 
that made someone around us unhappy, such 
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parent is not taking his or her prescribed medi-
cations properly. You may have no choice but to 
conclude that your parent is beginning to lose 
mental capacity. You think it is time for your 
parent to let someone else help him or her.

Noticing that there is a possible problem 
with mental capacity is the easy part, and 
just the beginning of what might be a long, 
emotionally draining experience. Telling your 
mother or father that you think he or she is los-
ing mental capacity and needs help is possibly 
the hardest conversation you will ever have. 
Most (but not all) parents will fi ght to retain 
independence and privacy. If you have seen the 
beginning of this deterioration in your parent, 
it can be almost impossible to raise the topic 
without insulting, frightening, or upsetting the 
person. Once the deterioration has gone past 
the initial stages, talking about it becomes in-
fi nitely more upsetting for everyone involved.

Alzheimer’s disease, other dementias, ill-
nesses, and physical deterioration may all 
contribute to the eventual lessening of an in-
dividual’s ability to look after his or her own 
decisions. The pace at which changes occur is 
different in every individual. Sometimes this 
means that there is a span of several months, 
or even years, during which an individual is not 
capable of making good decisions alone and 
needs help from others. 

As the family member of someone who is 
losing capacity, your goal is to assess the prob-
lem and offer the assistance that is wanted 
and needed. You may discover that although 
help is needed, it is not always wanted by your 
parent. It can be really diffi cult to persuade 
your parent to let you help or to allow you to 
fi nd others to help. Because there is so much at 
stake in the parent’s view — such as indepen-
dence, identity, freedom, dignity, and privacy 
— the discussion can become very emotional.

as overspending on a gift, or buying something 
frivolous. That is simply human nature to make 
the occasional poorly thought out, impulsive 
decision, particularly among younger people. 

However, it is not uncommon for the adult 
children of an aging person to be unhappy 
with the decisions being made by their parent, 
particularly fi nancial decisions. Sometimes this 
leads the children to attempt to use the legal 
system to control or stop the parent’s fi nan-
cial independence. This is where it becomes 
necessary to tell the difference between, on 
one hand, a parent who cannot make good 
fi nancial choices and, on the other hand, a par-
ent who can make good fi nancial choices but 
whose choices are somewhat unusual.

For example, a person who continually 
buys cans of dog food that are simply stored 
by the case in the basement because he or she 
does not remember that he or she does not have 
a dog is not making good fi nancial choices. On 
the other hand, a person who takes skydiving 
lessons four times a week might seem odd to 
you but is, on the face of it, making a good 
choice of how to spend his or her money.

The fact that your parent makes a deci-
sion that you do not like or agree with does 
not mean that your parent has lost mental 
capacity. It is his or her money after all. Your 
aging parent is free to make as many un-
popular decisions as he or she wishes, as long as 
those decisions are not the result of poor mem-
ory, confusion, or pressure by another person.

You might notice that your mom or dad is 
beginning to forget things and fails to recog-
nize people. He or she can no longer take care 
of familiar tasks such as cooking, driving, or 
gardening that he or she used to be able to do 
easily. The person cannot keep track of money 
and does not know which bills have been paid 
and which have not. You are pretty sure your 
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is essential that you fi nd out and understand 
what your parents have in place. 

Insurance can be remarkably useful in fi ll-
ing money gaps in estates. Your parents might 
fi nd it useful to meet with an insurance repre-
sentative to talk about how different kinds of 
insurance might be helpful in their situation. 
You should be aware though, that it is pos-
sible to be over-insured, so your parents should 
thoroughly understand what a policy is going 
to do for them before they buy a new one.

Life insurance pays out an agreed-upon 
amount of money to a named benefi ciary when 
the insured person dies. Often, the named ben-
efi ciary is a spouse or other family member, but 
life insurance can be useful when the named 
benefi ciary is the estate of the deceased person, 
because this creates cash fl ow that did not exist 
before the death. Life insurance is also used 
frequently in conjunction with privately owned 
businesses to buy back the shares of a business 
owner who passes away.

Long-term care insurance covers the costs of 
living in a long-term care facility, or, in some 
cases, the costs of receiving specialized care at 
home. It is intended to be used by individuals 
who are no longer able to deal with personal 
care such as bathing, toileting, or meal prepa-
ration due to the complications of aging. It is 
paid in the form of weekly or monthly benefi ts 
and can be used to supplement government or 
private sources of retirement funding.

Critical illness insurance pays out a lump sum 
of money to a policy owner who suffers a major 
illness such as cancer or a heart attack and 
survives. 

The fact that these types of insurance are 
listed here does not mean that everyone read-
ing this book should urge their parents to buy 
all of these policies. They are listed so that 

Just as we should all plan for our eventual 
passing away by preparing a will that sets out 
our wishes, we should all plan for the possibil-
ity that we might lose our mental faculties as 
we age. We need to prepare legal documents 
that name individuals to make decisions for us 
if we cannot do that for ourselves any longer. 

All aging individuals should have these 
planning documents in place but it is a very 
delicate topic. Most people realize that as they 
lose their mental abilities, they might also be 
losing their independence, dignity, and privacy. 
This idea is disturbing and alarming to most el-
derly people. Nobody wants to believe it is hap-
pening to them, and when it is happening, it 
is disorienting and frightening. Because we do 
not want to upset anyone, we do not bring up 
the topic, leaving our elderly family members 
without the help they need.

1.2 Money and insurance
The problem with talking to your parents about 
money is that it is hard not to appear greedy, 
either to them or to other family members who 
fi nd out you have raised the subject. Most peo-
ple are more private about their fi nances than 
they are about any other aspect of their lives. 
You might ask your parent, “Have you got your 
money invested safely and properly?” and what 
they hear might be, “How much money do you 
have, and are you leaving it to me when you 
pass away?” Money is a touchy subject.

Part of talking about money is talking about 
insurance. The types of insurance that are par-
ticularly relevant to aging parents and family 
estate planning are life insurance, long-term 
care insurance, and critical illness insurance 
(each of which is defi ned below). Not everyone 
has or needs all of these types of policies, as 
everybody’s situation is different. However, if 
you are helping your parents with planning, it 
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Yet, as sensitive as the topic may be, every-
one is better off if it is brought up and dealt 
with properly. 

One of the fi rst major decisions that will be 
made by your parent when making a will is the 
choice of executor. This term refers to the person 
or people who will be in charge of your parent’s 
estate when your parent dies. The executor’s 
job includes everything from making funeral 
arrangements and paying bills to settling claims 
and paying out the estate to the benefi ciaries.

It is common for a married couple to ap-
point each other as executors, but do not as-
sume that is the case for your parents without 
asking. Even if they do appoint each other as 
their fi rst choice, one of them is probably going 
to outlive the other except in very unusual cir-
cumstances. Therefore, it is also necessary for 
them to appoint an alternate choice of executor 
to take over in case the other spouse is already 
gone.

Should one of your parents die, the surviv-
ing parent is not always a good choice of execu-
tor and the family members should be realistic 
as to the capabilities and wishes of each parent. 

The surviving person might not be a good 
choice for the job of executor if — 

 • he or she is beginning to show signs 
of mental incapacity, memory loss, or 
confusion;

 • he or she is not the one who looked after 
the family’s fi nances and has no famil-
iarity with fi nancial matters;

 • he or she is overwhelmed, or likely to be 
overwhelmed, by emotions at the loss of 
his or her spouse;

 • the parent who died owned a business 
that the other parent was not involved in;

when you have a discussion with your parents 
or a family meeting, you will be sure to ask 
what is in place. You might also see how one 
of these types of insurance might fi ll a need for 
the future and want to raise it at your meet-
ing. Sometimes putting insurance to good use 
requires the cooperation of the whole fam-
ily, such as when a group of siblings pays the 
premiums on a long-term care insurance policy 
for their parents. 

The most common of all of these is life in-
surance. When talking about a life insurance 
policy, you must understand the following in-
formation about the policy:

 • Who is the owner of the policy?

 • Whose life is insured by the policy? 
(Note that some policies insure more 
than one life, such as Joint and Last to 
Die policies.)

 • Who is the benefi ciary of the policy (i.e., 
who will get the money on the death of 
the life-insured person)?

 • Is the policy whole life, term, group, etc.?

 • What is the face value of the policy (i.e., 
how much money will be paid out on the 
death of the insured person)?

1.3 Wills and dying
Most of us are not comfortable talking about 
dying, at least not about the deaths of our loved 
ones or ourselves. Almost nobody is comfort-
able asking their parents whether the parents 
have made wills. It is even harder to talk about 
wills if the parent is ill or hospitalized. Bringing 
up fi nancial or legal questions when a person is 
dying or extremely ill may make you look cold 
or unfeeling to others who are distressed by the 
person’s illness. You are not alone in fi nding 
that this is an extremely sensitive topic. 
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in the family, or a blended family that must 
balance the needs of a new spouse against 
those of the children from a previous marriage.

2. Are You the Right Person to 
Bring up the Troublesome 
Topics?

An issue that a number of people wrestle with 
is whether they should be giving their parents 
any planning advice or asking them about per-
sonal documents. Are they sticking their noses 
into private matters if they decide to speak 
up? Are they the best person to bring up the 
subject with the parents? If so, where do sug-
gestion and encouragement end and where do 
interference and infl uence begin? If not them, 
who else is going to bring it up and see that es-
sential documents are done? Nobody wants to 
be accused by siblings or other family members 
of trying to force a parent’s hand. 

What if there is a family business and no-
body has been named as the person who will 
take over if your parent becomes ill or mentally 
incapable of running the business? What if 
your parents own a cottage that is used by all 
family members and it is not clear who should 
be able to continue using it after your parents’ 
death and who should pay for its upkeep? 
What if you have a sibling who is handicapped 
and your parents have not made any special fi -
nancial arrangements for that person? You may 
see that all of these topics need to be addressed 
but you may have no way of knowing whether 
adequate planning has been completed unless 
you ask your parents.

You may feel some responsibility toward 
your siblings to make sure that things are in 
order, not to mention toward your parents 
whose retirement and golden years may be 

 • the surviving parent was the second (or 
subsequent) spouse of the parent who 
died, and the estate is going to involve 
the fi rst spouse in some way; and

 • he or she simply does not want to do it.

During the estate-planning process your 
parent can ask his or her lawyer for ideas about 
who should be the executor. There are plenty of 
possibilities, such as having one of the children 
act jointly along with the surviving parent or 
instead of the parent. Another choice is using 
a trust company, which is particularly suitable 
if there are likely to be family squabbles or dis-
putes that will require a neutral third party as 
executor, or where none of the family members 
live close to the parents.

Whoever is chosen as executor should be 
aware that he or she has been appointed. If 
your parents want to appoint you or one of 
your siblings, they should let you know before 
they sign their wills. This is something that can 
be talked about at a family meeting.

A wills discussion will also cover the distri-
bution of the estate, which refers to who will 
inherit the parents’ assets after they pass away. 
This is, of course, where most of the disputes 
arise with estates, and it is an area in which 
many parents take great care to craft an ar-
rangement that is fair to everyone, in their view.

In some families the distribution can be 
as simple as dividing whatever money is left 
equally among the children, but it is not always 
that easy. One of the most important elements 
of the distribution of an estate is that of special 
situations that need more attention than most. 
These situations might include a family mem-
ber who is disabled and must have his or her 
inheritance placed in a trust, a business that 
is being passed down to the next generation 
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person, or from a child to a parent of your own 
children. They have seen you mature from a 
schoolboy or schoolgirl into a person with a 
job and responsibilities. They might have seen 
all of these stages and they realize that the 
impulse to protect and help them is simply 
part of that maturation process you have been 
going through. As an adult, you are expected 
to recognize when someone close to you begins 
to struggle with the tasks and challenges of ev-
eryday life and to shoulder the responsibility of 
helping if you can.

Sometimes talking about the role reversal 
with your siblings, spouse, friends, or even a 
counselor can help you get used to the idea 
that you might have to take over your parents’ 
fi nancial or health decision-making. You will 
also fi nd information about “parenting your 
parents” on several websites and in magazines 
aimed at individuals who are caretakers for 
their parents. 

If you are willing to bring up a diffi cult sub-
ject with a protective attitude and willingness 
to listen to others, and if you are willing to pre-
pare in advance to ensure a good outcome, then 
you are the right person to bring up the topic.

directly affected by lack of planning. You may 
also feel that your parents’ legal affairs will 
affect yours in the future if your parents do 
not put their affairs in order. If you, a child of 
the individuals directly involved, do not have 
the status as someone who is allowed to bring 
up a constructive discussion with your parents 
about their estates, then who does? If you do 
not bring it up, who will?

One of the factors that causes individuals to 
hesitate to bring up estate planning or incapac-
ity planning is that they fi nd it hard to accept 
that they now have to look after the person or 
people who always used to look after them. 
Sometimes it takes a very long time for this 
idea to dawn on a person who really does not 
want to reverse roles and become the caretaker. 

We are not used to parenting our parents, 
but sometimes that is exactly what is required. 
You should do everything you can to ensure 
that your discomfort or disorientation with 
this issue does not prevent you from raising a 
topic that you think is important. You may be 
a “child” in the sense that you are the offspring 
of a certain person and therefore his or her 
child, but you are an adult. 

Your parents might already have seen you 
change from a single person to a married 
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